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Introduction

Reform to Non UK Domicile Rules
Abolish remittance basis of taxation

Allow Relief from UK tax for foreign income and gains for those who arrive in the UK after 10 years
of non UK residence

Overseas Workday relief for 3 years with overseas being allowed to be remitted.

A 2 year window to allow remittances under the old regime to be remitted at a rate of only 12%
(2025/26 and 2026/27)

A 50% transitional relief for 2025/ 26

10 Year exemption for IHT for non UK assets for arrivals to the UK

A 10 year tail provision keeping those leaving the UK in the full IHT system on all assets.
Background

On the 6"°f March 2024, the Government announced the abolition of the remittance basis of
assessment and the ending of the use of domicile for determining UK tax liabilities.

It has been recognised for some time that domicile is probably not the best way of assessing a UK tax
liability given the subjectivity of the tests. This is proved by the fact that even though the concept
has been around for over 200 years there are still cases which come to court exploring the genuine
uncertainties in the legislation. A move to a residency basis should give more certainty.

The abolition of the remittance basis is also to be welcomed. This has always been a complex area
and the advent of the digital economy increases the difficulties in giving straightforward advice in
this area. It also seems somewhat perverse to tax non-UK domiciles more greatly when they are
bringing money into the British economy.

The difficulties with the proposals as drafted by the government and the Labour party proposals are
that one needs to consider whether by reducing the tax advantages for temporary residence in the
UK, one might be damaging the economy as a whole. Clearly there is a balance between trying to
achieve equity between taxpayers and also trying to maximise revenues to be contrasted with the
potential behavioural effects of non-UK domiciles. This is looked at later.

Since the inception of income tax in 1799 there has always been a preferential treatment for non-
residents and temporary non-residents. This reflects the fact that as a newly industrialised economy
and one that trades substantially the UK has always looked to encourage economically advantaged
people to come to the UK. When one thinks about this population one could divide this into three.

1. High Net Worth Individuals who have made money elsewhere and are independently
wealthy.

2. Those working in the City of London in financial services.

3. Those in senior management positions in foreign owned industries which have invested in
the UK.

Although some of the original historical reasons for the treatment of non-UK domiciles may have
disappeared, no government of any colour over the past 220 years has sort to abolish this status.
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Therefore, one needs to look at what are the current reasons for maintaining some differential in
this area; albeit based on residence rather than domicile.

Since at least the 1980s the UK has been extremely keen to attract foreign direct investment in areas
such as the car industry (Nissan BMW, Toyota) and steel industry (Tata Steel). These leading
companies will want to put executives into these areas and will normally have to cover any
differential in the tax liability between the home country and the UK. Any increase to the Executive’s
tax liability will normally fall to be a cost to the company. Companies look at the cost of employment
in terms of where to place an office or major investment.

The same applies in the City of London where foreign direct investment is critical to the continued
success of the City. For these individuals if there was an assignment period of 5 years where non-UK
income could be excluded this would make the UK an attractive place to invest. It should be noted in
this context that the perceived abuses of dual contracts where there was an artificial split between
UK and non-UK duties has been closed down.

The second area of concern involves the treatment of non-UK assets for income tax and IHT
purposes.

Take the example of a well-established skilled person coming to the City of London who has a family
farm in New Zealand. It is not clear whether including the farming income would bring much
revenue to the UK, but it would certainly increase complexity. There would not be a straightforward
translation of UK farming figures into UK ones because the way that farming income is assessed
would be different between different countries. This is similarly true of property income.

Whilst most individuals would find it reasonable to pay tax on UK source income and assets, the
prospect of needing to comply with significant extra paperwork and potentially substantial
professional fees would be an unattractive prospect to temporary residents. Moreover, whereas a
long term UK resident is unlikely to have 2 tax return filing requirements in multiple jurisdictions, the
temporary non resident is not only likely to have filing requirements in more than one jurisdiction,
but these will become progressively more complex.

Complexity and disclosure do not necessarily substantially increase the revenues to the tax
authorities. This is because of the operation of double tax treaties and indeed potentially the
operation of unilateral tax relief. A good example of this is the requirement of US citizens to file
reporting all their income on US returns. However, the application of foreign tax credits and foreign
earned income exclusions (without which US citizens would be subject to very heavy levels of double
taxation) means that the tax yield is generally very low to the US authorities as compared to the
complexity of the returns. Quite often the minimal tax due to the Federal authorities is dwarfed by
the size of the professional fees incurred in completing the returns.

Going back to our person in the City who had a farm in New Zealand; what happens if he suddenly
unexpectedly dies? As a non-UK domicile the farm would be outside the scope of UK IHT. However, if
the new rules come in then after 10 years not only is the value of the farm liable to UK IHT but also
there would not be agricultural property relief which would be available on an equivalent UK farm.

This would lead to huge complexity even if little tax in the end is due, and it is this prospect of a
potential exposure to a high rate of UK IHT which would deter more individuals from coming to the
UK.
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The same consideration would be due in respect of say an offshore partnership with say members of
the family or a family business. The complications involved would act as a significant deterrent in
terms of UK residence.

When the domicile rules were most recently overhauled in 2017, introducing the deemed domicile
rule, there was still the opportunity for individuals to protect their overseas assets from IHT. This
flexibility using excluded property trusts which cannot be added to once the individual has become
domiciled in the UK was seen to be instrumental in reducing the number of high net worth
individuals in strategic industries like shipping from leaving the UK.

It is one thing to ensure as successive governments have done that income attributable to UK
activities and capital gains on UK source property is taxed in the UK. Most potential investors in the
UK would accept this. It is, however, quite a different prospect to be told that all your assets will be
taxed at a rate of 40% should you happen to die in the UK or within ten years of leaving the UK.

In this context it is also noteworthy that the international trend has been to reduce or in the case of
certain countries like Sweden to eliminate inheritance tax. The UK now stands as somewhat of an
outlier in maintaining such a high rate of IHT. Whether this is right goes beyond the scope of this
paper but the high rate of IHT in the UK becomes doubly an issue where an individual would not face
a similar rate of Estate duty elsewhere.

Conclusion

The general proposals are to be welcomed and could lead to the UK becoming more attractive for
inward investors to become based. However, the potential challenge of the short period of
exemption of non-UK income as well as the potential for IHT to be levied on an individuals’ non-UK
assets for 10 years after they leave the UK, would be a significant deterrent to senior and skilled
individuals coming to the UK as part of a foreign direct investment strategy.

Course Contents

Individuals quite often find that during a career they spend some time living and working outside
the UK. Assignments abroad pose significant tax and social security challenges as well as
opportunities. These may be further complicated by BREXIT and this course looks at these
implications as well. Determining an individual’s residence is only the first step in assessing his or her
tax liability. One also needs to look at the source of earnings as well as any Treaty arrangements.

The course includes: -

e An examination of UK residence and domicile rules.

e The principles of how to source earnings for tax

e International Social Security

e Secondments versus changes of employment

e The use of double tax treaties

e Foreign tax credits

e Rental income and other UK based income derived during the period abroad
e Declaration of overseas income by UK taxpayers
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International Tax — The Key Issues
The principles of International Tax have developed over the past century and at least until recently

the principles but not necessarily the application of those principles have not substantially changed
in this period. This course looks at those principles as well as casting an eye on the changes that have

been agreed in the past year which may alter some of those principles.

1.

Companies and businesses are subject to tax on their profits where their principal activities
take place. So, for example if a company manufactures say window feeders in the UK and
exports them to the Netherlands, they will be taxed on their profits in the UK because that is
where the feeders are manufactured and marketed and where the management resides. The
location of the customers will not change the assessment of profits although that may change
in terms of the proportion of the largest businesses noticeably large digital ones ( a point
discussed later).

Companies and businesses are charged to corporate taxes where they are resident or where
they have a permanent establishment. The rules regarding permanent establishment have
been changed by treaty which means that more companies are deemed to have permanent
establishments in more jurisdictions and therefore that increases the scope for having to pay
corporation tax in multiple jurisdictions. The effect of modern technology is to open up the
possibilities of smaller companies operating on an International basis. This has the
consequence that International Tax concerns which used to be the concern of generally large
companies in now increasingly an issue for smaller companies.

Taxes are imposed via domestic legislation. International Treaties do not impose tax where it
does not exist in domestic legislation. Therefore, one always needs to consider domestic
legislation first.

Double Tax Treaties can be used to eliminate double taxation but cannot be used to impose a
tax charge that does not exist in domestic legislation (see above) nor can it be used to achieve
double non-taxation.

Countries will normally give tax credits for equivalent taxes paid in a foreign country.

The allocation of profits between different entities in different countries is based on the value
that they contribute in the production of goods or services or in terms of support to other
parts of the business. Economic substance takes precedent over legal contracts if the two
contradict each other.

Employment considerations are separate to corporate taxes but the location of staff may well
create a corporate tax liability. Also, a permanent establishment may lead to additional
corporate taxes being due.

A company should not be subject to tax on more than 100% of its income. If as a result of a
transfer pricing investigation a company is required to recognise more income in country A,
there should be a corresponding adjustment which reduces the profits subject to tax in
country B.

The principle of tax neutrality. The aim of the International Tax system is to place the business
which operates on an international level on the same footing as the business which only
operates on a domestic level. | would stress that this is an aim — not something that is always
achieved in practice and the next section which outlines the principles of the International
Taxation explains this further.

Tax Neutrality

Take the example of two coffee shops next to each other in a high street. One is part of an
internationally known chain the other is a single independent coffee shop. They sell relatively similar
products and have similar opening hours.

© 2024 The Professional Training Partnership www.ptptraining.com 6
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The aim of the tax system is to treat both businesses in an equitable manner. However, in practice
this is not easy to achieve. The independent coffee shop buys from independent third parties and
sells to independent customers it therefore has a relatively straight forward task of computing its
profits and all of those profits would be subject to UK tax if the coffee shop is situated in the UK.

By contrast, the coffee shop next door which is part of an international chain may buy its supplies
from connected parties overseas leading potentially to transfers of profits to overseas entities. It
may also have a well know trademark by which its products are recognised and may be charged by
the overseas holding company for the use of such a trademark. Some of the management may be
carried out overseas in terms of the organisation of the chain of coffee shops which may lead to
charges. The financing of the coffee shop may be through intercompany loans where interest will
need to be accounted for. The coffee shop may use services provided by a connected company for
payroll, legal, purchasing and financial reporting again this will need to be accounted for. Where this
is provided on a transnational basis this obviously can lead to challenges about where profits are
actually earned and where expenses can be properly charged.

In addition you may have management who come to the UK on a short term basis to extend or
change the business model, which can lead to employment tax issues particularly concerning where
their income should be taxed.

There has been a great deal of attention given to the taxation of multinationals and the alleged use
of tax planning techniques to aggressively reduce the effective tax rates on multinational companies.

This is why the Base Erosion Profit Shifting (BEPs) project was launched in 2013. This led to 15
recommendations, the majority of which have been implemented by tax authorities. BEPs 2.0 is an
ongoing project from 2020 which is reviewing the progress in modernising international taxation and
resulted in further recommendations on a global minimum tax rate as well the taxation of digital
services which reflect the location of customers.

Useful Sources of Information
The first place to look for information is in regard to the domestic legislation.

UK legislation that one would refer to would be Corporation Tax Act 2009, Corporation Tax Act 2010
and above all in dealing with International issues TIOPA 2010.

The normal sources are the actual legislation itself, commentaries, tax authority websites,
summaries of case law as well as leading tax journals.

The next place to look is in the details of double tax treaties these will include not only their text but
also any country reservations or statements that provide a context to the treaties. It is particularly
important to know whether the treaty is ambulatory ( i.e. interpretation of the treaty changes as tax
law evolves) or whether it is static ( i.e. it is frozen at the point the treaty is signed). If the treaty is
based on the OECD model, then one should look at the OECD commentary. If the treaty is not in
accordance with the OECD models then one needs to look at the relevant regional organisation
under whose auspices the treaty has been formulated.

Where a treaty involves or is governed by regional law such as European Economic Area then one
needs to look at the legislation at European level. The relevant information is often provided on the
European Commission websites.

Finally, the OECD has a wealth of useful information on its website regarding how to use and
interpret double tax treaties. It also has kept abreast of the most recent changes in double tax
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treaties, notably which companies have signed the multilateral instrument imposing a number of
significant changes to double tax treaties. It also provides very useful guidance on issues such as
transfer pricing where states such as the UK have effectively incorporated their guidance into UK
legislation.

Permanent Establishment

PE domestic law

DENMARK

With more employees working from home than ever before and tech companies in particular,
looking outside the UK for the skilled staff they need, a recent Danish tax case

on permanent establishment (PE) involving a German company could be significant for international
businesses' future contracts with local representatives.

In that case, a German company selling goods online sought to establish a market presence for its
products in Denmark. It employed a Danish national to carry out a number of tasks for and on behalf
of the German company in Denmark. The employee's base was his own home (and a home office
agreement was in place between the German company and the Danish employee). The German
company had no other office or branch location in Denmark. The employee performed all the 'core
business activities from his home, with occasional trips to the head office in Germany.

The Danish Tax Board (DTB) placed heavy reliance on the OECD commentary on PE in arriving at its
decision. In particular, it focused on the conditions that must be met in order for a home office to
create a PE. The most notable finding is in respect of the criteria of 'a place of business'. The Danish
Tax Board's view seems to have been that, since the use of the employee's home office was not
random or irregular and the office was meant to be used for a continuous period of time, the home
office could be considered to be a place of business.

Extreme care now needs to be taken when any business recruits an overseas employee on a home
working contract if there is any risk that the employee's duties could be considered anything more
than auxiliary and preparatory

Denmark: Purchase of sales services does not give rise to a PE

On 6 January 2022, the Danish Tax Board (DTB) published a binding tax

ruling SKM2022.7.SR analysing whether a German company who pays for a sales service company in
Denmark creates a PE in Denmark. In this case, the Danish company is responsible for the day-to-day
management of the sales consultants who participate in the sales services. The sales agents do not
have an employment relationship with the German company nor have the authority to conclude
contracts on behalf of the German company. The sales activities include customer care, market
analysis, customer meetings, and participation in fairs.

The DTB concluded that the Danish company should be considered an independent agent and
therefore the sales activities in Denmark would not create a PE for the German company. The
reasoning for this conclusion is, among others, that the Danish company has the power and control
to organize how and when the sales agents perform the work for the German company and the sales
agents are not subject to any detailed instructions from the German company. The DTB also
considered the fact that the Danish company provides similar sales services to other companies
which are not related to the German company.

© 2024 The Professional Training Partnership www.ptptraining.com 8
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Peru: Counting days for calculation of PE threshold before introduction of the PE definition

On 23 December 2021, Peru’s Tax Administration issued tax ruling 111-2021-

SUNAT/7T0000 analysing a series of tax-related questions posed by a non-resident entity. The
nonresident entity, located in a jurisdiction with which Peru does not have a tax treaty, wanted to
confirm whether its construction activities and provision of services in Peru could give rise to a PE
after the introduction of the PE definition into Peruvian domestic tax law. The PE definition was
introduced into Peruvian tax legislation as of 1 January 2019. Accordingly, construction activities and
services rendered for more than 183 days during a 12-month period are considered to create a PE.
The construction activities and services performed by the nonresident started before the
introduction of the PE definition in Peru and continued afterwards.

The ruling concludes that the days when construction activities and services were provided before 1
January 2019 should be counted and aggregated for purposes of computing the threshold (i.e., 183
days within any 12-month period).

Another question addressed in the tax ruling relates to the tax implications of a transfer of assets
between a head office and its PE. The ruling provides that if the head office transfers tangible assets
to the PE in Peru for use in the PE's economic activities, the transfer will be subject to income tax,
provided the tangible assets are physically located in Peru. Likewise, if the head office transfers
intangible assets, the transfer will be subject to income tax when the intangible assets are used in
Peru.

Spain: Remote worker does not create a PE

Recently, the Spanish General Directorate of Taxes (GDT) confirmed through an unpublished ruling
that the presence of an employee working remotely from home due to the COVID-19 pandemic does
not result in a PE in Spain. In the case at hand, an employee working for a company resident in the
United Kingdom (UK) traveled to Spain and was unable to leave Spain due to a lockdown. The
employee continued to work for the UK Company from Spain, without any change in his work while
in Spain. Once the lockdown and travel ban were lifted, the employee decided, for personal reasons,
to stay in Spain. Afterwards, the UK company requested the employee to return to the UK, but the
employee refused and resigned. The employee was present in Spain for more than 183 days and the
UK company did not bear any costs connected to the employee’s working remotely from Spain.

The UK company requested the GDT to address whether the presence of the employee in Spain
would create a PE. The GDT concluded that during the COVID-19 pandemic, individuals who stay at
home to work remotely are doing so by an extraordinary event, not an enterprise’s requirement.
Therefore, considering the extraordinary nature of the COVID-19 pandemic, working from home
would not create a PE in Spain for the UK company because such activity lacks a sufficient degree of
permanency or continuity. The GDT also analysed whether working from home may constitute a PE
after the lockdown and travel ban were lifted. In such case, the GDT concluded that the employee’s
home office was not at the disposal of the UK company based on the following reasons: (i) working
from Spain was a personal decision and was not imposed or required by the UK company; (ii) the UK
company did not bear any costs; and (iii) the UK Company has an office in the UK which could have
been used by the employee to develop his work without the need to be in Spain.
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SDLT increased rates for non-resident transactions

FA 2021 increased the rate of Stamp Duty Land Tax (SDLT), which is payable where the transaction
involved residential property and the purchaser is a non-resident. This idea has been proposed before,
but it was announced at the time of the March 2020 Budget that the proposal would be effective from
2021. However, the draft provisions reveal that some current transactions may be caught. Of course,
these are draft provisions and so may change before implementation.

FA 2021 introduced a 2% SDLT surcharge on purchases of dwellings where the effective date of the
transaction is on or after 1 April 2021. This is described as a ‘non-resident transaction’. Itis important
to note that it adds 2% to all transactions, including those, which already attract the 3% ‘second
property’ surcharge or the 15% ATED-linked charge. The maximum SDLT rate therefore becomes 17%.

The legislation is being inserted in FA2003 as Schedule 9A.
A ‘non-resident transaction’

A transaction is a non-resident transaction if it meets all of the following conditions:

e The purchaser is, or includes a person who is non-resident (note, as with the current 3%
supplement that this is an ‘all-or-nothing’ charge — if one party to the transaction is caught
then the whole transaction is caught);

e The purchase consists of a major interest in a dwelling or dwellings;

e The interest is not a leasehold interest with 21 years or less to run and is not subject to a
relevant inferior interest; and

e The chargeable consideration is £40,000 or more.

What is meant by “non-resident”?

The basic rule is that if an individual is present in the UK on at least 183 days during any continuous
period of 365 days falling within the relevant period, then they are treated as UK resident. The
relevant period starts 364 days before the effective date of the transaction and ends 365 days after
the effective date of the transaction. In effect, there is a two-year period with the effective date in
the middle and you have to be in the UK for 183 days in any continuous 365-day period within those
two years. This seems like quite a complicated test.

Being present in the UK means the same as it does for the statutory residency test i.e., in the UK at
midnight at the end of the day. There is an exception for anyone in Crown employment where they
are treated as present in the UK at the end of a day where they are present in a country outside the
UK for the purpose of performing activities in the course of their Crown employment or they are the
spouse or civil partner of such a person (as long as they are living with that person).

There is an alternative way to be treated as UK resident for these purposes. If you are in the UK on at
least 183 days during the period that begins with the day that is 364 days before the effective date of
the transaction and ends with the effective date, then you are UK resident if you meet any of the
following conditions:

e The purchaser is, or includes a company or a person acting as a trustee of a unit trust scheme;
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e The purchaser is, or includes an individual who is entering into the transaction as a partner in
a partnership;

e The purchaser is, or includes an individual who is acting as a trustee of a settlement as long as
no individual is entitled to occupy the property or the income from the property automatically
(i.e. an interest in possession settlement).

A company will be not resident for these purposes if it is not UK resident for the purposes of the
Corporation Taxes Acts or if it is a close company (whether or not it is UK resident) which is controlled
outside the UK and is not an excluded company.

A company meets the non-UK control test if it is a close company, which is under the control of
participators who are non-resident (using the definition given in this legislation, not the statutory
residency test). There are various amendments in respect of the attribution of rights of associates.
Rights of the following parties are not attributed to another person’s holding:

e Partners;

e Spouses and civil partners living together where one is UK resident;
e Rights of a company where an individual’s interest is less than 5%;
e Loan creditors.

A company is an excluded company if it is an open-ended investment company, a REIT or a member
of a group REIT.

Spouses or civil partners

Although the default position is that this is ‘all-or-nothing’ so that you are caught if one purchaser is
not resident, this is not the case where you have spouses or civil partners jointly purchasing. If one is
UK resident and one is not, then the surcharge will not apply. The conditions are that they are spouses
or civil partners living together where neither is acting as trustee of a settlement.

Bare trusts

Normally bare trust arrangements are ignored for SDLT purposes so that the bare trustee is ignored,
and any transaction is treated as being undertaken by the beneficiaries. The exception is where a
lease is granted to a bare trustee. Where this happens, the question of whether the purchaser is non-
resident must also consider if the beneficiaries of the bare trust are non-resident.

Settlements

If there is a settlement where the beneficiary is entitled to occupy the dwelling for life or have any
income earned in respect of the dwelling (so basically an interest in possession trust), any question as
to whether this is a non-resident transaction must take account of the residence of the beneficiary.

Alternative property finance

If there is an alternative property finance transaction (such as a transaction involving Islamic
financing), the question of whether this is a non-resident transaction must also consider if the person
who the ultimate beneficiary of the arrangement is is non-resident.

Substantial performance and then completion
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Although SDLT liability can crystallise on substantial performance rather than on completion, where
that happens there is actually another potential charge on completion. Normally there is no additional
SDLT to pay. If this happens, the completion will only be a non-resident transaction if the earlier
notifiable transaction (i.e., the substantial performance) was also a non-resident transaction.

Land transaction returns

If it is necessary to determine if someone is not resident but they have not met the conditions at the
filing date to be treated as resident, the return must be completed on the assumption that they will
not meet the conditions. The return can be amended if they do subsequently meet the conditions.
The time limit for the amendment is two years beginning with the day after the effective date of the
transaction.

Commencement provisions

The provisions apply to any transaction where the effective date is on or after 1 April 2021. This means
that contracts being entered into now could be potentially caught by this. However, if the contract
was entered into before 11 March 2020, it will not be caught unless there is a variation of that contract
or it is assigned on or after 11 March 2020 or is actually the exercise of an option or similar pre-
emption right on or after 11 March 2020.

With thanks to Ros Martin

UK tax Conceptual Introduction

The United Kingdom operates a broadly territorial system of taxation. This means that whilst
individuals who are not resident in the UK are taxed on UK sourced earnings, they are generally not
taxed on income which is earned outside the UK.

By contrast, individuals who are resident in the UK, are generally taxed on worldwide income. There
are inevitably some exceptions to these rules, particularly concerning those who reside in the UK for
a short period of time and those who leave the UK for a short period of time.

There have been a significant number of changes in this area in the past five years, which inevitably
have led to both winners and losers. The implementation or a statutory residence test; the first one
in 200 years has led to some opportunities being closed and others being created.

The UK also has a concept of domicile, which is still important for tax purposes. Though some of the
advantages of non-UK domiciled status have been eroded by the introduction of a remittance basis
charge (RBC), this still remains a valuable tax planning tool for individuals with overseas assets,
residing temporarily in the UK.

When individuals move from one tax jurisdiction to another, there can be significant challenges
which may mean that the individual suffers:

double taxation on all income

double taxation on some income

taxation in one country, relieved by tax credits in the other
taxation in neither country

el

In looking at people who move between tax jurisdictions, one needs to understand both the
domestic and the tax treaty obligations of the countries concerned. In that connection, the Group of
Twenty industrialised nations (G20) have embarked on a significant programme of tax reform led by
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the OECD. This seeks to preserve the avoidance of double taxation in most cases, but also to avoid
what they consider abusive planning to avoid all taxation.

Acquiring UK domicile of choice
Summary — The First Tier Tribunal did have jurisdiction to determine a person’s domicile and concluded
that the taxpayer had acquired a domicile of choice in the UK.

Evert Henkes was born in Venezuela, raised in South America and educated in the USA. He is a Dutch
citizen.

In February 1967, he moved to London but has never held (or applied for) UK citizenship. He is married
to a British wife and has three children and seven grandchildren, all of whom live near him in the UK
and he sees them on a regular basis. He appeared to have no plans to leave the UK.

On marrying in 1968, he acquired his first UK property and has since owned, consecutively, three
properties in the UK. Although his work took him to Singapore and the Netherlands for about six years
in total, he and his wife retained their then UK property.

Following retirement, the couple acquired (through a company) a substantial property in Spain. He
and his extended family regularly stay there for about 50 days each tax year and keep two cars, some
clothes and other personal effects at the property. The rest of the time he lived in his London home.

Evert Henkes considered himself to be domiciled outside the UK. Accordingly, he filed his tax returns
on the basis that he was entitled to be taxed, and elected to be taxed, on the remittance basis.

HMRC enquired into Evert Henkes tax returns 2014/15 and 2015/16 and concluded that he had
acquired a UK domicile of choice. As a result, HMRC issued information notices regarding his
worldwide income and gains.

Evert Henkes applied for closure notices arguing that he was not UK domiciled and appealed against
the information notices.

Decision

The First Tier Tribunal found that it had the power to determine Evert Henkes domicile and that it was
appropriate to do so, as the information requested was reasonably required, and the question of
domicile was key to the enquiry.

It was unclear whether his domicile of origin was in Venezuela or the Netherlands, as no meaningful
links had been retained with either country.

The Tribunal noted that Evert Henkes had been UK resident for more than 40 years, with no clear plans
for retiring or leaving the UK. Indeed, his wife was reluctant to emigrate. With his extended family and
main residence clearly in the UK, the Tribunal concluded that he had acquired a domicile of choice in
the UK.

The appeal against the information notice was dismissed and HMRC was found to have reasonable
grounds for not issuing closure notices.

Mr Evert Henkes v HMRC (TC07645)
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Residence: Old rules and when they are still relevant

For many years, Parliament was reluctant to enact specific rules with regards to residence. This is
because it was felt that to put the rules on a statutory basis would encourage individuals to
manipulate their residence position.

The balance of opinion changed on this which resulted in the Government introducing a Statutory
Residence Test. The reason behind this change was because it was felt that certain high-profile
individuals were able to operate large businesses in the UK with impunity whilst remaining resident
in tax havens such as the Channel Islands or Monaco.

The new rules give a greater degree of certainty but can be open to the argument that this certainty
allows individuals to manipulate their travel patterns to avoid residence in the UK.

The old rules started with a base line that an individual was resident in the UK if they spent 183 days
in the tax year in the UK. If they spent less than that period of time, there were three possibilities

1) they could be resident in the UK
2) they could be not resident in the UK
3) they could be resident in the UK and another jurisdiction.

Ordinary Residence

This was a concept which allowed for individuals to be considered as ordinarily or not ordinarily
resident in the UK based on a longer-term measurement than just one year. This had important
implications for individuals who were resident in the UK on a short-term basis.

Individuals who were resident but not ordinarily resident in the UK would be taxed on their foreign
source income on a remittance basis also for determining relief for termination payments, a period
of being not ordinarily resident would be counted as foreign service in the treatment of termination
payments.

An individual’s medium-term intentions could well be crucial for ordinary residence. For example, if
they purchased a property in the UK, they would be ordinarily resident from the tax year in which
the property was purchased.

Day counting

Because residence was not defined in law, the courts tended to look at the factual basis rather than
a pure day count. So, for example, an individual who was a lorry driver whose family resided in the
UK would be considered as resident in the UK even though they may spend the majority of their
time driving outside the UK. In this case family connections were considered more important than a
day count. Similarly, other elements such as the location of one’s home, one’s centre of interests,
where one performed work, one’s pattern of movement in and out of the UK, location of family,
location of principal residence all had a bearing on residence.

These elements have now been incorporated into the factors for the new rules and are linked to the
thresholds to days spent in the UK.

Under the old rules, apart from the average of 91 days per year for the period of three years for
ordinary residence or 183 days in a single year, day counts were never seen as conclusive, indeed an
individual could set foot in the UK in a tax year and be resident by virtue of availability of
accommodation and other factors which link them to the UK.
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By contrast, if an individual did not set foot in the UK at any point in the tax year, they would often
be considered as having established a break in their UK residence. The prime example is Reed v Clark
1975 where the taxpayer established residence outside the UK and was able to realise substantial
income which was not subject to UK Income Tax as a result of being outside the UK for the whole
year.

However, breaking UK residence if one does not establish a clear break is more difficult. The most
famous case in recent time is the Gaines Cooper case, where an individual failed to establish that
they had broken their UK residence and established it in the Maldives because of their continued
connection to the UK.

Why is this important?
Although the Statutory Residence test is now ten years old, the old rules are still relevant in two
circumstances.

1) Atax enquiry which goes back beyond 2013. Here is an example from a case in 2023

Ties had not been ‘substantially loosened’

Summary — An Australian-born individual was UK resident in 2011/12 and part of 2012/13, meaning
he was liable to pay in excess £1million CGT on the disposal of his UK properties.

Darryn Lyons was born in Australia and moved to the UK in 1988, with the intention that one day he
would return to Australia. To that end, he had bought several properties and built up an Australian
business alongside his UK property and business transactions.

By 2010 he was starting to plan his return to Australia, finally moving there in October 2011, well
before the start of 2012/13. He remained in Australia for much of the next six months but returned to
the UK on 29 April 2012 for just over a month to make final arrangements in respect of his UK assets.
After that, he visited the UK infrequently.

Darryn Lyons believed that:
e he could spend up to 45 days in the UK each tax year without becoming UK resident;
e he was resident in Australia by 2012.

HMRC disagreed and assessed him to CGT totalling in excess of £1million UK property gains made in
2012/13. This tax year preceded the introduction of the statutory residence test. Under the earlier
rules, Darryn Lyon’s was UK resident as his UK ties had not been ‘substantially loosened’ before 6 April
2012.

Darryn Lyons appealed.
Decision

In deciding whether Darryn Lyons had ‘substantially loosened’ ties with the UK by the start of 2012,
the First Tier Tribunal took into account his appearance on reality TV shows in both countries, as well
as the fact that he ran businesses and owned properties in both countries. Further the Tribunal
considered the timing of when he had shipped his pets and personal belongings to Australia as well as
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when his cars were shipped, gifted, or sold. Finally, the Tribunal considered when his UK bank account
was closed and when he stopped paying council tax and being on the electoral register.

The First Tier Tribunal accepted that by 2011/12 Darryn Lyons had increased his ties with Australia.
However, by April 2012, he had not passed the ‘substantially loosened’ test. He still had the majority
of his belongings in his UK home and was both chairman and shareholder of his UK business. He
continued to have UK bank accounts and mortgages and was registered with a UK doctor and dentist.
He had UK health insurance, a UK life insurance policy, a UK mobile phone and was still on the UK
electoral register. The First Tier Tribunal found that Darryn Lyons had done 'little more than develop
a clearer intention to relocate and put the commercial properties on the market'.

The appeal was dismissed.
Darryn Lyons v HMRC (TC08765)

2) Domicile status which will change if an individual has been resident in the UK for 15 out of
20 years. Ties had not been ‘substantially loosened’

The domicile change came into effect on the 6™ °" April 2017. Even before this change, residence
status was important under the Inheritance Tax rule which impose a deemed domicile status at
present for 17 out of 20 years.

Therefore, it is important that were deemed domicile is under consideration and indeed the
Remittance Based Charge, the residence position for the period before 6 April 2012 is reviewed on
the basis of the old residence rules. Similarly, in terms of a termination payment where an individual
has a period of foreign service, the ordinary residence rules still apply in potentially reducing the
amount of the termination payments subject to UK tax.

Residence: SRT new opportunities

The mixture of the day count and the factors give greater potential for a determined individual to
alter their pattern of life to engineer years of non-residence in the UK.

Opportunity One: CGT exemption for Non residents

UK non-residents have become subject to CGT on UK residential property in 2015 and all other
property in April 2019. This leaves exempt

e ordinary investment of equities
e and bonds

Therefore, the scope for investment in the UK by the non-residents is still fairly wide without
incurring CGT.

Opportunity two: avoid UK residence

The new day counting rules make it easier to avoid becoming resident in the UK than actually leaving
the UK. A quick glance at the tables will show that to be considered residence in the UK you need to
spend 46 days in the UK as an arriver to the UK. Whereas if you wish to leave the UK, then
potentially you might only be able to spend 16 days in the UK in the subsequent tax year.
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The full tables are produced below:

Sufficient ties leavers

Impact of connection factors on residence | Days spent in UK

Always non resident Fewer than 16 Days
Resident with 4 factors 16-45 Days
Resident with 3 factors 45-90 Days
Resident with 2 factors 91-120 Days
Resident with 1 factor 121-182 Days
Always resident Owar 182 Days

Sufficient ties arrivers

Impact of connection factors on residence | Days spent in UK

Always non resident Fewer than 46 Days
Rezident with 4 factors A6-90 Days
Resident with 3 factors 91- 120 Days
Resident with 2 factors 121-182 Days
Resident with 1 factor 121-182 Days
Always resident Ower 182 Days

Therefore, an individual who has some business interest in the UK could arrange their affairs with a
degree of certainty which were not available in the pre-SRT era not to be resident in the UK.

Secondly by reducing the factors of connection to the UK one can extend ones stay in the UK without
becoming resident. This is important for three reasons:

1. Anon-resident is not subject to tax on a remittance basis
2. The domicile clock does not start

3. One may be able to obtain certain advantages regarding the payment of living expenses
whilst one is staying in the UK
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Clearly the likelihood is that if one has substantial UK source income that it will need to be declared
and taxed in the UK. There are some exemptions which are discussed later however the other strong
advantage is potentially for certain citizens to be able to utilise the personal allowance and lower tax
bands in order to reduce their overall tax liability.

Example Dual payroll arrangement

Hans travels from Frankfurt once a week to the office in London where he performs duties of his
employment for the benefit of the UK company. The rest of the time he works in Frankfurt. Hans will
have a UK liability in respect of the income earned in the UK. On that basis, Hans will be able to use
the UK personal allowance and lower tax band against his UK source income.

In Germany he obtains exemption with progression on the income which has been subjected to UK
tax. This means that the UK income is not taxed in Germany but is used to progress his marginal tax
rate.

Timeline

The timeline which shows the major points when an individual becomes resident in the UK are as
follows:

Timeline Taxability Comments

3 tax years preceding Only taxable on UK source income | Check treaties

residence Day count may be important
in determining factors for
residence

Year of arrival in the UK Potential UK tax on Income arising | Check for use of split year for

in UK or remitted to UK residence

PPR relief — clock starts

First 3 years in UK Overseas workday relief available | Need to have overseas

income kept separate and
unremitted to UK

After 7 years Can elect for remittance basis if Current charge £30,000 — no
non-UK domiciled personal allowance available
After 12 years Remittance based charge rises to
£60,000
After 15 years Deemed domiciled in the UK

Clearly the intention of the UK system is that UK tax is charged on an increasing percentage of the
individual’s income until the stage where after 15 years the intention is that the individual is charged
to tax in the same way as a UK individual who is both resident and domiciled in the UK.

Before starting on the planning, one needs to be aware that any advice is not given in a vacuum, it
should not ignore the fact that the individual comes from another country and that the other
country’s tax system may impose liabilities and obligations which make the saving of UK tax no
longer a zero-sum game.

Moreover, certain countries, notably the US impose obligations on their citizens regardless of where
they are resident, and this tends to have the effect of reducing the net overall effect of any UK tax
savings. If the effect of making a UK tax saving reduces the foreign tax credit which can be set
against US tax liabilities, then one needs to be mindful that the overall tax impact may be lessened
although usually not eliminated.
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Opportunity two: Pre-residence planning

One of the most important tax planning exercises for people becoming resident in the UK is to
ensure that they have comprehensive details of their assets, bank accounts and whether they are
investment producing assets or not. It is essential so that they know what elements of their assets
can be remitted to the UK without any tax charge and which assets cannot be remitted to the UK.

Broadly speaking, there are three types of assets.

The first is clean capital, this is income and capital including capital gains which have been received
or earned before the individual becomes resident in the UK.

The second is a capital gain which occurs after an individual becomes resident in the UK and
becomes assessed on a remittance basis.

The third is income which arises after the start of the individuals UK’s residence, but which will not
be subject to UK tax unless or until it is remitted to the UK.

Paying due regard to the tax position of the country where the individual is resident, it is therefore
normally advantageous to trigger income and gains before becoming resident in the UK. Pre-
residence income and gains would be treated as clean capital and therefore can be remitted to the
UK without any charge to tax. In terms of deciding whether to apply the remittance base charge, an
individual could obtain a more favourable position if they have planned the creation of clean capital
and have maintained it.

Opportunity Four: overseas workday relief (OWR)

Before the statutory residence test became effective, individuals were often resident but not
ordinarily resident in the UK for the first three years. This depended on them not definitely forming a
view that they would stay in the UK for a long period. Evidence which would indicate a longer stay in
the UK included in particular the purchase of a property. An individual would become resident and
ordinary resident in the UK in the tax year in which they purchased a property even if they stayed in
the UK for less than three years.

However, if they left within three years and sold the property, they could retrospectively claim
R/NOR status. The new rules do not include the maintenance of an R/NOR status but give overseas
workday relief for the first three years in which an individual is resident in the United Kingdom. On
that basis, one would look to see how much income could be excluded from UK tax.

The overseas workday relief allows for income which relates to overseas duties to be excluded from
UK tax. This apportionment is normally drawn up on a workday basis with the denominator being
240 and the numerator being the number of days worked outside the UK. So, for example, if an
individual works 24 days outside the UK, potentially 10% of their income could be excluded from UK
tax. The proviso is that this income needs to be kept outside the UK and cannot be remitted to it.

The new overseas workday rule requires an individual to be non-UK domiciled. It gives OWR
treatment for the first three tax years of residence in the UK.

The three years includes the year of arrival. So, it is best to time arrivals shortly after the start of the
tax year rather than shortly before.

These are the other consequences of the abolition of the overseas workday relief
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Tabkle 4.4: Summary of main tax provisions affected by abolition of ordinary residence

Provision

Current application

Future application

General remittance basis

Availakle if tax redsdent and non-

domiciled or not ordinarily resdent

Available only if tax resident and
non-domiciled

Cverseas workday relief

Available if tax reddent and
ordinarily resident

Replaced with a statutory relief {sees
paragraph 4.5 above). RelieT will
only e available if non-domiciled
{see paragraph 4.15 below).

Transfer of Assets Abroad

Applies to individual s who are
ordinarily resident

Will applies to individuals who are
tax resident

Segfarers Earnings Dedu ction

Available if ardinarily residentin
the UK or tax residentin an
Eurcpean Economic Area state
{other than the UK

Ayailable if tax resident in the UK {or
resident in an ELl or EEA state) or tax
resicent in an European Economic
Area state (other than the LK)

Foreign service relief for
termination payments

Applies in respect of earnings

related to UK duties for individuals

who are not ordinarily resident

Will apply only in respect of earnings
for overseas duties.

Capital gains tax

Applies to UK gains if individual is

tar resident or ordinarily resident

Will apply to UK gains only if
individual is tax resident

Capital gains tax and
temporary non-residence rule

Applies to individual s who are tax

resident or ordinarily resident

Will apply to individuals who are tax
resident

Taxable lump sums from
pension schemes (ESC A0

Applies in respect of earnings

related to UK duties for individuals

who are not ordinarily resident

Will apply only in respect of earnings
for cverseas duties.

Individual Savings Accounts
(154s)

Available to individuals who are

tad resident and ordinarily resident

Will apply to individuals who are tax
resident. #

FOTREA seaurities

Applies where the holder is not
ordinarily resident

Will apply where the holder is not
tax resident

Opportunity Five: the benefits of UK residence

The benefits of UK residence should not be overlooked.

These include:

e Ability to invest in tax advantaged schemes such as SEIS, EIS and VCT
e Ability to invest in ISAs
e Ability to participate in approved share schemes

e  Ability to claim UK personal allowances
e Ability to claim relief under double-tax treaties
e Ability to claim unilateral relief

The UK has a significant number of tax advantageous positions which are only available to

individuals who are resident in the UK. These include, for example, the investment in EIS enterprise
incentive scheme and the Seed Enterprise Investment Scheme. These give income tax reliefs of 30%
and 50% respectively. They are not available to non-residents but those individuals who do become
resident in the UK can avail themselves of this.

UK residents can also put up to £20,000 into an individual savings account each year. This is not

available to non-UK residents.

Residents of the UK can also participate in UK tax advantaged share schemes. In particular, the Share
Save plan is only open to individuals who are resident in the UK at the time that the options are

granted.
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UK personal allowances have increased substantially over the past five years. For 2021/22 the UK
personal allowance is £12,570 and is claimable by UK residents as well as those individuals who are
resident in foreign countries where the UK has a double-tax treaty which allows the claiming of the
UK personal allowance.

The UK has the widest network of double-tax treaties covering over 140 countries. Once an
individual is resident in the UK, it makes it easier to claim relief. Moreover, the UK has particularly
advantageous treaties with a number of countries, notably the United States where tax withholding
on dividends has been cut to zero.

Finally, even in the absence of the treaty, the UK will sometimes give unilateral relief for foreign
taxes suffered, this is favourable to UK residents.

Opportunity Six leaving the UK

The qualification for leaving the UK is higher in terms of number of days. Once one has ceased
residence in the UK, UK tax is broadly limited to income earned in the UK. Capital Gains which are
made when non-resident in the UK are unlikely to be taxed in the UK unless they relate to UK
residential property. For those who leave the UK there is an additional trap in respect to Capital
Gains whereby if an individual returns to the UK within five years, any gains they have made in that
period would be subject to UK CGT assuming that they cannot claim exemption under some other
basis e.g. domicile, double-tax treaties etc. this charge is effective on the return to the UK and
means that it is designed to catch individuals who make large gains shortly after leaving the UK.

Segregation of Accounts

In order to benefit from the remittance basis of taxation and indeed the exemptions from tax which
relate to both UK domestic law and treaties, it is important that remittances are only taken from
accounts which bear little or no tax. As explained before, it is important to segregate the income
earned and gains crystallised which relate to a pre-residence period. These can be remitted at any
time without cost to the individual. Secondly, one should have a separate account for income which
is earned whilst resident in the UK and which would be taxable by remittance to the UK. Third, one
should have an account which receives the proceeds of any capital gains which would be subject to
tax on a remittance basis. Finally, one needs a separate account where any bank interest is credited
on the other accounts. It is important that the bank transfers those funds immediately on being
credited with them to the interest income account.

Whilst large numbers of financial institutions claim to be able to offer segregated accounts for
individuals who are not domiciled in the UK, it is important to choose a bank that actually knows and
has experience of the system of income generation and transfers which is required.

Dual Residence

If residence was a simple test of whether someone is 183 days in a country in a year then they are a
resident, less than 183 days in a country not. It would not be possible to be resident in more than
one country a year. However, the fact is that under domestic law in both the UK and elsewhere it is
clearly possible to be physically present in a country for less than 183 days whilst not remaining tax
resident in a country. This gives the opportunity for an individual to be resident in two or more
countries at the same time. Under domestic law, dual-resident is possible, under double-tax treaties
one country is the state where an individual is resident and therefore has the bulk of tax obligations
under a double-tax treaty.
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The purpose of double-tax treaty is to avoid double-taxation on the same income or if there is
double-taxation then at the very least a credit is given for tax which is deducted in the non-resident
country. The OECD model tends to grant greater taxing rights in countries where one is resident. This
principle is not without controversy as it tends to favour developed countries as opposed to
developing countries.

In order to determine the residency of an individual under a double-tax treaty one looks at various
factors in order.

First where the individual has their centre of vital interests.

If they have centre of vital interests in both countries or neither country, then the location of their
main abode.

If that cannot be determined exclusively then nationality.
Finally, residence needs to be determined by a mutually agreed procedure.

This is normally under article four of most double-tax agreements based on the OECD model.

Domicile

The concept of domicile is used to look at the long-term and indeed final associations of the tax
payer with a particular country. In a federal system, domicile is delineated at a state level rather
than a federal one. The UK announced potential changes with effect from 5 April 2025, which are
referred to at the front of the notes. The following covers the system as it is at the time of writing.

Domicile looks at the centre of an individual’s vital interests and whether they have a long-term
realistic aspiration to settle permanently in a particular country. Considerations include;

e the main family home,

e relatives, friends and other connections,

e club memberships and,

e Where given certain circumstances they wish to settle permanently and ultimately their
final days. In this context an individual’s will and indeed burial plot can sometimes be
decisive.

Everyone has a domicile of origin which relates to where they were born and if they were born on a
holiday or a temporary secondment by their parents abroad, their parents’ domicile. This is known
as the domicile of dependency. When they become an adult, they establish their own domicile. This
can change to a domicile of choice, but it is notoriously difficult to change unless there is a lifestyle
change, which goes with it.

It is therefore possible and indeed relatively common for an individual who has a long-term
residence in the UK to retain a domicile elsewhere. For example, if an individual maintains that they
will return to their home country at the end of their employment in the UK, this will normally be
sufficient to maintain a non-UK domiciled status at least until the employment ceases. For non-
employees, one would need to show other realistic contingencies under which one would return to
one’s country of origin or another particular country.

It is important to note that where a domicile of choice lapses, the domicile of origin becomes
effective once again. There is no concept of a person without any domicile.
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A non-UK domiciled individual can exclude from UK tax foreign source income and gains which are
not remitted to the UK. This generous exemption has been eroded somewhat by the introduction of
the remittance-based charge (RBC).

The remittance-based charge works on the basis that if an individual is resident in the UK for seven
out of the last nine years, then they would need to pay a charge of £30,000 to claim the remittance
basis.

If the individual has been resident in the UK for 12 out of the last 14 years, then they would need to
pay £60,000 to claim the remittance basis.

There are two exemptions from the remittance basis charge:

An individual who is under the age of 18 is not affected by the charge, even if they are non-UK
domiciled. Secondly, if the total foreign income and chargeable gains are under £2,000 in the tax
year, the individual can claim exemption from tax. If those games were not remitted and does not
need to pay the remittance-based charge.

The treatment of the remittance-based charge in foreign countries varies. The main jurisdiction
where the credit for RBC is crucial is the United States. This is because of the citizenship-based
assessment of the liability. The Internal Revenue Service ruled on 6 September 2011 that the entire
RBC is creditable against US tax. An individual can therefore claim it as a foreign tax credit in the
same way as other UK taxes.

Domicile changes effective 6 April 2017

What is clear is that the days of unlimited non-UK domicile based on a contingency which may or
may not happen have come to an end. It should be noted that the UK still allows relatively generous
treatment of non-UK domiciles for up to 15 years of continuous residence. If an individual engineers
periods of non-residence, this exemption could be extended further.

An individual will become deemed domicile in the UK if they have been resident in the UK for 15 out
of 20 years. This clearly leaves an opportunity for at least the first 15 years to plan to ensure that in
particular investment income is not subject to UK tax and in certain cases employment income can
escape UK taxation.

In terms of investment, for the first six years this is an easy calculation. One can exclude unremitted
foreign source investment income without having to pay any remittance-based charge. It is only
when one has been resident in the UK for 7 out of 9 years that the £30,000 remittance-based charge
applies. It is therefore a relatively simple calculation in that for the first six years there is no
downside in planning to have as much income overseas as possible.

Once it does apply, one needs to work out whether it is worth paying the £30,000 to avoid a charge
on worldwide income on an arising basis. One also needs to take into account that those who elect
for the remittance-based charge will not obtain the benefit of the personal allowance.

Once one reaches the 12 out of 14 years, the remittance base charge increases to £60,000. This
requires considerable additional income to make the remittance base charge worthwhile. Again,
there is a substantial advantage if one can engineer to not be resident in the UK for say three years
and avoid the higher remittance base charge.
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Domicile and Income Tax

The major attraction for the first six years is the ability to exclude income earned overseas and not
remitted to the UK from UK taxation. Typically, this includes investment income and income from
activities which are performed wholly outside the UK. For the first six years there is no remittance-
based charge and therefore no disadvantage in claiming the remittance basis of taxation. However,
this income needs to be clearly distinguished and segregated from income that arises pre-residence.
Income that arises pre--residence can be remitted to the UK at any time and does not factor in the
decision making as to how and whether to apply the remittance basis of taxation. Income which is
earned post becoming resident in the UK but is subject to the remittance basis cannot be brought
into the UK at any point that one is resident into the UK except under the special investment relief
conditions. The notes deal with the segregation of accounts later.

Once one has been resident in the UK for 7 out of 9 years, the remittance base charge applies and
therefore one needs to do a calculation on an annual basis as to whether to apply the remittance
base charge or whether to be taxed on an arising basis. The Government at one point proposed that
the election to apply the RBC should be on a three-yearly basis, however with the changes in the
domicile laws announced in July 2015, this proposal was dropped. Accordingly, it is possible to
potentially plan where one has, for example a family business for income to arise in the year when
one is claiming the remittance-based charge and not to arise in years when one is taxed on a global
basis.

Domicile and inheritance tax

One of the major attractions of being non-UK domiciled used to be the ability to own even UK
property through an excluded property trust whilst not being liable to UK Inheritance Tax if one died
while resident but not domiciled in the UK. This opportunity will disappear by April 2017 and the
advantage of owning UK property through a non-natural person has been eroded by the
introduction of the ATED (Annual tax on enveloped dwellings).

The opportunity to shelter UK property disappeared from April 2017 as the Government has made it
clear that all UK situs property will be subjected to UK Inheritance Tax. From April 2017 however it
will still be possible to exclude non-UK situs property from the scope of Inheritance Tax, not only for
those who are non-UK domiciled at the time of the death but also for those who have become UK
deemed domicile. The opportunity of using an excluded property trust will still be available for non-
UK property

The strategy is to create an excluded property trust before becoming deemed domicile in the UK on
the basis that the Excluded Property Trust is created whilst the individual is not domiciled in the UK,
that EPT will remain outside the scope of UK Inheritance Tax. Although it is envisaged that there will
be a tax charge on the underlying assets if they are UK sourced.

The long arm of the tax man—taxing gains and income of non —
residents

Perhaps the most common misconception is that once an individual has left the UK that they will no
longer be subject to UK tax. This is wrong on a number of levels:

1. theindividual may still be resident in the UK
2. theindividual may still have UK source income
3. the individual may have income which relates to their period of UK residence
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4. the individual may make capital gains within the five-year period after becoming non-
resident
5. the individual may have income which the UK taxes on a worldwide basis

All these elements potentially lead to a challenge by HMRC. | will deal with these in turn.

HMRC may well challenge the residence position of an individual. The Gaines Cooper case shows
that an individual does not need to spend a large amount of time in the UK to still be considered as
resident in the UK. The statutory residence test which has been introduced does provide more
certainty and will be discussed later. However, in dealing with the factors, there is an element of
subjectivity which could still attract the attention of HMRC.

When an individual becomes resident abroad, there is still tax due on UK source income. For
expatriates. The most common form of UK source income is income from property in the UK as well
as other UK sourced investment. Of particular interest is normally the letting of the main property
whilst the individual is on assignment outside the UK. If tenants make payments directly to a non-
resident landlord, they normally are required to deduct basic rate tax on the gross rental payment
unless the landlord has obtained authorisation from HMRC that basic rate tax need not be deducted.
This normally is given subsequent to a letting statement showing that little or no profit has been
made in the property. Because mortgage interest payments are fully deductible against the letting
income of the property. Many expatriates find that they do not have a UK tax liability.

There is also the practical issue of UK bank accounts and other interest-bearing facilities. A non-
resident should be looking to obtain authorisation that these payments can be made free of basic
rate tax deduction. In the event that an individual has investment income which takes them above
the basic rate threshold, they will have a tax liability on UK sourced dividends.

Of these areas, property is of normally greatest concern to HMRC and they will expect to have
annual letting statements of income and expenditure filed for individuals who may have departed
the UK long time ago. The reduced deductibility of interest payments from 2017 onwards increases
the taxable income.

An individual going on assignment may still have sources of income, particularly employment income
which relates to their period of UK residence. For example, if an individual leaves on assignment on
30 June 2022 and annual bonuses are paid in February 2023, the annual bonus will need to take
account of the period spent in the UK. On a strict time apportionment basis 50% of the bonus should
go to the UK payroll and be taxed accordingly. It is possible to argue for a different treatment from
time apportionment if the facts and circumstances warrant this variation. It may be that the
individual is going to a more responsible position abroad and therefore more of the bonus should be
allocated to the overseas service. The default position is that time apportionment should be used.

An employee may also have been granted share options whilst resident in the UK. When the options
are exercised, the UK will require tax to be accounted for even if the individual is resident in another
country.

There are a few occasions where the UK applies a worldwide tax charge, but gives exemptions. The
most common of these is the termination payment which is classified as a global payment. This
means that for however long the individual has been away from the UK, if there is a part of the
employment which relates to UK service, UK tax will need to be accounted for. There are relatively
generous rules which are exempt periods of Foreign Service. These will be explained later.
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The enhanced exchange of information protocols, which the UK has signed with a number of
countries means that HMRC will have access to considerably more resources in determining
potential tax liabilities for UK non-residents

Social Security

Social Security contributions (known as national insurance contributions in the UK) are treated under
a different set of treaties. These may relate to:

1. contributions only
2. benefits only

3. contributions and benefits

There are a substantial number of bilateral agreements on Social Security contributions and benefits.
The features of these are:

The individual pays Social Security contributions where he works.

The individual can use the Social Security contributions paid in the other country to assist in
qualification for benefits in the home country.

An individual temporarily assigned to a different country may be able to remain in the home Social
Security system for a number of years. Under the US/UK agreement, an individual could be insured
in the home country for five years with a potential renewal of one further year.

This means that an individual’s liability to tax may be looked at differently from his liability to
national insurance contributions. Countries often work on a different basis under their domestic law
between tax and social security. For example, the UK may impose an earnings basis similar to that
used in the US for both arriving and departing employees when assessing them to income tax.
However, Social Security contributions tend to be on a strict receipts basis which can lead to
different liabilities.

Secondly, whereas tax treaties allow for taxation of the same income into countries with appropriate
credits being allowed or an apportionment of income between the two countries in the case of split
duties, Social Security contributions tend to work on an all or nothing basis. I.e. one would generally
be liable to Social Security contributions for a period in either country April country B, but not both.

For example

Rolf, a Ruritanian national spends two days working in the UK and three days in Ruritania per week
for the same employer. Under the treaty, the UK will tax 40% of his earnings, assuming that he does
not qualify under Article 15. for complete exemption. He will then obtain either a credit for the taxes
paid in the UK when filing his Ruritanian tax return or potentially exemption with progression-in
other words, the UK income will not be taxed in Ruritania, but will affect his Ruritanian marginal rate
of tax.

However, for national insurance contributions purposes, Rolf is likely to be exempted from UK NIC if
there is an agreement between the UK and Ruritania and will pay Ruritanian Social Security
contributions on 100% of his income.

European Economic Area Social Security agreement
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This is the most important multilateral Social Security agreement covering members of the European
Union and the European states of the EEA, including Norway. Under the Trade and Cooperation
agreement (TCA) signed on 24 December 2020 the UK has effectively carried in the EEA Social
Security Agreement.

The general principle is set out clearly in the HMRC guidance:
Basic rule - you pay contributions in the country where you work

“If you work in another EEA country or Switzerland for an EEA or Swiss employer (this includes a UK
employer), you are usually insured under the social security laws of the country you work in. You will
not usually have to pay UK National Insurance contributions.”

However, as always, there are exceptions to the rule, particularly for those who are assigned
temporarily to a member state but are habitually resident in another state of the EEA and perform
substantial duties there.

As the rules stood before May 2010. This was open to substantial Social Security arbitrage. The rule
then stood that one needed to perform duties into member states and then could continue to be
paying Social Security in one’s home state. Given the wide differential in Social Security rates in the
EEA, individuals from low Social Security countries such as the UK were escaping the high rates of
Social Security in countries like France and Belgium, where it can be as high as 40% by spending a
few days working back in the UK.

It was then agreed to tighten up the definition of duties in a second EEA state and an extract of the
rules is attached. The most notable feature is the requirement that duties in the second state should
comprise 25% of the time, which will cut down the number of employed workers: normally working
in two or more Member States

There are special rules for an employed worker who normally works in two or more Member States
and their employers.

People who normally work in two or more Member States have a pattern of work that involves
either simultaneously carrying on employment activity in two or more Member States or activity
that alternates between states.

Example: having two or more employments simultaneously in different countries and moving
between countries, or having one job that involves very frequently moving around between
countries, such as international transport work or being a touring musician.

A pattern that involves marginal activity; occasional business trips, or posting, would not count as
normally employed in two or more Member States.

In the EU the legislation of the Member State of residence applies if the employee pursues a
substantial part of his/her activity in that Member State

Or if the worker does not pursue a substantial part of their activity in the Member State of
residence, he/she is subject to the legislation of the Member State in which the registered office or
place of business of the undertaking employing him/her is situated

If the employer is not registered and has no place of business in a Member State, then the legislation
of the Member State of residence applies, whether or not the worker has substantial activities there

What is substantial activity in the Member State of residence?
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When considering this, HMRC will look at indicators such as whether 25 per cent of the working time
is in the UK and/or 25 per cent of the remuneration is generated in the UK. HMRC will generally look
at the pattern over the past 12 months and the likely position in the coming 12 months. HMRC may
look at other factors depending on the facts of the case.

National Insurance

The person will generally be exempt from contributions in the other Member State but they have to
continue to pay National Insurance to the UK as if they carry out all their activity in the UK.

Temporary Assignment

For assignments of up to 24 months, it is still possible to remain in the UK Social Security system. A
precondition is that the assignment must not be expected to last more than 24 months at the
outset. Clearly if the assignment lasts longer than 24 months, HMRC or the foreign Social Security
authority can ask when the decision was made to extend the assignment.

Detached Duty Relief

Where an individual is seconded to a temporary workplace normally for a period not exceeding 24
months, they can obtain detached duty relief. This covers costs such as:

e Accommodation
e Subsistence

e Travel

e Utilities

This is particularly valuable for those being seconded to the UK because their costs are generally
higher than for domestic transfers.

The booklet 490 produced by HMRC goes into some detail regarding the occasions on which
detached duty relief may be used and to what expenditure It can be devoted.

The two areas where HMRC tends to challenge detached duty relief is to question whether the
assignment is temporary and whether it is due to last less than 24 months. Here the paperwork
regarding any assignment is key and one needs to ensure that the decision-making is properly
documented.

The second area under which the detached duty relief may be challenged is the extent of the
expenses and whether they relate to the individual’s needs or his family. There are cases where
HMRC apportions the value of the accommodation and disallows the costs which relate to other
members of the family and their expenses.

This disallowance could take the form of apportioning the accommodation costs for say a five-
bedroom house and allowing only the costs which would relate to a two-bedroom house. Similarly,
the expenses would only be allowed to the extent that they relate to the individual on assignment.

There is no formal claim for detached duty relief. Normally if the employer is providing the
accommodation and other costs, the amount which is non-taxable and the detached duty relief
would not need to be declared on form P 11 D, if the employer has a dispensation covering travel
and subsistence.

To the extent that the employee is covering the costs, they should be able to claim a deduction in
the self-assessment return under employment expenses. Clearly this area is subject to considerable
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scrutiny and the employee should keep fairly comprehensive records of the expenditure on travel,
subsistence and accommodation.

Termination Payments

Termination payments is a particularly difficult area for those who are assigned abroad and then
terminated.

The s 401 charge ITEPA2003 is a global charge and the UK assert its right to tax termination
payments where any part of the employment relates to UK duties. This principle was reinforced in
the Nichols V Gibson case where HMRC won on its right to tax, a non-resident individual on the part
of the termination payment.

The commentary of the case was: A taxpayer's severance payment was chargeable to income tax, by
virtue of s 187(1) of the ICTA1970 [now s 148(1) of the 1988 Act], even though the taxpayer had
been neither resident nor ordinarily resident in the UK and was not employed by the employer for
the duration of the tax year in which the payment was received. Section 187(1) was independent of s
181(1) of the 1970 Act [s 19(1), (2) of the 1988 Act] and provided for a charge to tax under Sch E not
confined to the rules of the Cases under s 181(1). Since s 187(1) required a payment where
appropriate to be treated as an emolument of a "past holder" of an office or employment, the
severance payment was subject to income tax.

Having asserted that right, the legislation gives fairly generous relief for Foreign Service but only if
the individual is not resident in the UK in the tax year of termination.

The basic rule is that periods of non-residence in the UK will reduce the amount of the termination
payment subject to UK tax on a timed apportioned basis. In addition, if the individual meets certain
levels of Foreign Service, the whole payment can be exempted from UK tax. If the individual is
resident in the UK in the tax year of termination, FSR does not apply.

These thresholds are:

e three quarters of all service is foreign or

e the whole of the last 10 years as foreign if the service exceeding 10 years or

o If the service exceeded 20 years, half of the period of service, including any 10 out of the last
20 years.

It should be noted that the £30,000 exemption is given first and then the apportionment for
Foreign Service. This reduces the value of the £30,000 exemption as compared to a process
which would apportion the earnings for Foreign Service and then give the £30,000 exemption.
This has been tested in the courts and the less favourable calculation was upheld.

Double Taxation
Double taxation

The attention being given to the issues of international taxation might lead one to suppose that the
structure is a recent creation. Surprisingly the structure of double tax treaties originates from the
League of Nations between the First and Second World War. Economic conferences during and after
the Second World War refined the structure which is still used today.
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The modern double tax treaty seeks to eliminate double tax in most normal commercial
transactions. It also tries to reduce tax distortions in the international economic system. This does
not mean that there is no tax competition between countries but it does try to reduce:

e theincidence where double taxation occurs

e discrimination between residents and nationals of different countries
e withholding taxes on income streams

e opportunities for tax avoidance

The origin of most double tax treaties can be found in the OECD model. The organisation for
economic co-operation and development set up a model double tax treaty arrangement which is
used by most countries as the starting point for a tax treaty. It provides a useful neutral point of
reference for countries trying to agree taxation arrangements.

There is normally then a period of negotiation between the two governments conducted through
their tax administrations. The draft treaty is normally then presented to Parliament for review and
ratification. In practice there are rarely any changes to double tax treaties at the Parliamentary
stage.

Once the treaty has been ratified, it becomes supreme law and cannot be easily changed as this
would require and amending protocol or replacement by agreement with both parties. As most
treaties take at least a couple of years from formulation to ratification, this is not a process which is
entered into lightly.

Unlike domestic law, a Government cannot unilaterally change the provisions which means that they
typically last at least a generation. For example, the US/UK treaty of 2003 replaced the 1975 treaty.
This has the advantage for the tax payer of creating greater certainty with respect to their
international liabilities. However, from the government’s point of view it has also allowed greater
scope for tax planning which has come under greater scrutiny in recent years.

New double tax treaties have sought to reduce the opportunities for aggressive tax avoidance. They
have also reduced withholding taxes particularly between developed economies. The new UK China
double tax agreement which came into force in 2014, has reduced the withholding rate on dividends
to 5%, interest to 10%, royalties to between 6 and 10% and capital gains between 0 to 10%. Both
trends are discussed further.

One of the major criticisms of the current structure of double tax treaties, is the reduction in
withholding taxes and the exemptions which tend to favour developed over the developing
countries. It is claimed that this operates at two levels against the interests of poorer countries. First,
poorer countries do not have sophisticated tax assessment and collection systems and therefore rely
on withholding taxes to collect the necessary revenues for the state. Secondly the exemptions given
to multinational enterprises (MNE’s) make it easier for them to transfer profits to a lower tax
jurisdiction.

Why do treaties differ from the OECD model?

Countries put variations to the OECD model to reflect their economic, political and social
circumstances.

If a country’s economy is particularly concentrated in one area, particularly extractive industries, the
likelihood is that there will be special measures included in the treaty to protect that country’s
revenues.
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If a country has particular features to its tax system, it may take account of them when agreeing a
double tax treaty. For example, the United States asserts the right to tax all citizens and green card
holders on a worldwide basis which it tries to protect in terms of reserving its rights in the treaties
that it concludes. The UK has a domicile system and a remittance basis of taxation for some income
treaties that it concludes.

As treaties have evolved, they have tried to deal with some tax avoidance opportunities. For
example, under the Article 15,” dependent personal services”, a person could have been exempted
from tax in the host country if they spent less than 183 days in a tax year in that country. This meant
that an individual could spend nearly a whole year in the country but it if the tax year fell in the
middle and they spent less than 183 days in each of the tax years, they could claim the exemption if
they satisfied the other conditions. In most treaties the exemption is now only claimable if one spent
less than 183 days in the country in a 12-month period.

The principles of double tax treaties
The tax system is designed to look at:

the type of income which is earned or accrued

where it is earned

the residence of the individual

the residents of any company

the activities of the company or individual

the objective of the treaty and whether it is being abused

S e

This last point has become increasingly important as courts around the world take a more purposive
approach to interpreting taxable and have become increasingly unwilling to tolerate aggressive tax
planning.

The OECD has encouraged countries to introduce a Principal Purpose Test to stop abuse of
treaties; particularly the use of treaties to achieve Double Non-Taxation. The UK has adopted the
Principal Purpose Test.

Trading in or trading with

Going back to first principles one needs to look at the type of income earned and the activities that
cause it to be earned. The object of the tax system is to ensure that those who benefit from state
services contribute to those services. For example, a non-resident who owns a factory in a country
receives the benefit of the roads and other infrastructure, the education and workforce law and
order etc. accordingly it is anticipated that he will pay tax on the income which is sourced in that
country.

However, by contrast an individual who sells to a country without establishing any permanent
presence there, is less likely to be viewed as someone who should be taxed in that country. For
example, of a person who embarks on a sales trip in a country is unlikely to be subject to tax on the
income derived from the sales in that country. The assumption is that the income will be taxed in his
country of residence.

However, the more infrastructure that an individual company has in that country are more likely
that they will have established a taxable presence which will render them liable to taxation in that
country. This is not a question of residency but the sourcing of income which will affect non-
residents even if they operate only occasionally in that country.
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This is known as the doctrine of economic allegiance. The sums owed to each authority will vary
according to the individual or company’s economic interest in each authority.

Bilateral or multilateral?

Apart from bilateral treaties, there is considerable emphasis on multilateral treaties such as those
concluded by the member states of the European Union. These differ from bilateral treaties in a
number of ways which are important to the discussion of the taxation systems of the Nordic
countries UK and France., France, Sweden, Norway and Denmark are all members of the European
Union. Norway is not a member of the European Union but is a member of the EEA, European
Economic Area. The EEA members have to abide by the same free movement of capital and labour
rules as EU members. Europe agrees to directives with regard to tax and economic regulation. These
include not only non-discrimination clauses but also gives the European Union the right to strike
down legislation that it deems to be a barrier to free trade. For example, the UK needed to change
rules as diverse as the treatment of non-domiciled spouses and furnished holiday lets to comply with
the EU non-discrimination rules.

Previously, for example the U.K.’s rules on furnished holiday lets only applied to UK properties. They
now apply to properties all over the EEA. Previously one could only transfer up to £55,000 of assets
to a non-UK domiciled spouse without incurring an IHT charge. This has now been changed so that
the figure is related to the nil rate band which is £325,000.

However as a result of the UK leaving the European Union, it has taken the opportunity to reduce
the impact of EU law in areas such as loss relief and exemption from withholding tax on interest and
dividends.

The EU regulations are enforced by the commission and where a state is in breach of them, the
commission may take that country to the European Court of Justice (ECJ) in order to determine
whether the state is in breach of his regulations.

There is no equivalent enforcement authority under bilateral arrangements. There is a mutually
agreed disputes resolution procedure which can be followed if there is a dispute between two states
over which one has taxing rights over which income. One of the issues is that it can take a
considerable amount of time that these disputes to be resolved and the company can suffer a
considerable cash flow disadvantage in the meantime. There is no independent body to police the
agreements and therefore states have more latitude in interpreting the treaties in accordance with
their own interests.

The EU also has concluded agreements relating to social security contributions as well as Social
Security benefits. These come under particular scrutiny because of the widely differing rates of
Social Security across the EU. These are discussed later on in the notes. It is however fair to say that
it is normally quicker to amend multilateral treatments as one body proposes them and they go
through the system for discussion amendments and ratification in a relatively short period of time. It
is then up to the member states to implement the directive by incorporating them into national law.

EU law still applies to the UK unless and until the domestic legislation implementing it is repealed
from UK Domestic Law.

The ability of transnational organisations to enforce the law means that discriminatory elements are
dealt with more quickly and one might argue more sympathetically than where the decisions are up
to the two national authorities with the only recourse of the tax payer being to the national courts.
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Types of relief

There are four types of tax relief given in respect of double tax treaties. These are:

1. exemption
2. exemption with progression
3. taxcredit
4. deduction
Exemption

Exemption is the simplest method of giving relief. This is where one country gives full tax relief for
the income and the other state normally taxes that income in full. Normally this happens where an
individual is resident in one state and obtains income in another and therefore under the treaty is
not liable to tax withholding or reporting in the non-resident state. A good example of this is
dependent personal services, which is described in more modern treaties as employment income,
where an exemption may be available under Article 15 for short-term visitors.

Exemption with progression

Exemption with progression is a method by which although income is exempted, normally in the
non-resident state, that income is taking into account when determining the marginal rate of tax
which an individual to pay in his home state. This has the effect of increasing tax due where an
individual is subject to progressive rates of taxation.

Tax credit

Tax credits are normally given where income is taxable in both the resident and non-resident state.
For example, if employment income is not exempted from tax on the non-resident state, it will be
subject to tax in that state and will also be subject to tax in the state in which the person is resident.
This generally means that the individual will be taxed on the income at the higher of the two rates.

As you can see the tax credit system does not avoid taxation in more than one jurisdiction but does
ensure that the tax rate is no higher than the higher of the two countries. It may be however that
some foreign tax credit is wasted. Previously a particular tactic used was to combine dividends on
income from high and low tax countries in a mixer fund which then balanced out the tax rates and
optimised the overall tax position. Most countries have managed to introduce rules to make mixer
funds ineffective the tax purposes

The other issue with the tax credit system is that it may be the case that one jurisdiction does not
recognise the other in terms of the tax being creditable. For example, excise taxes may not be
creditable against income tax even though they are levied on the same source. A good example of
this was that there were doubts that the UK non-domicile charge was creditable against foreign
taxes until the IRS set out in the statement that they would accept them as a creditable item. The
issue with the United States is that state tax regulations may differ and may restrict creditable taxes
in ways which are different to the federal system.

Deduction

If the tax system is not allowing credits, it may be possible for the taxpayer to take a deduction
against their taxable income when computing the liability in the resident state. This is obviously less
effective than a credit. A credit gives a pound for pound reduction in tax whereas the deduction
reduces the income on which tax is levied. However, in some cases there may be no alternative to
claiming this deduction.
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General Provisions of a Tax Treaty

The following is a summary of the typical articles of a tax treaty based on the model formulated by
the Organisation for Economic Co-operation and Development. Individual treaties will vary
depending on the results of negotiations conducted by the parties to the treaty (the Contracting
States), and will apply only to residents of one, or both Contracting States.

Please note that the numbering used does not in all cases reflect that of actual treaty clauses.

1) Taxes Covered

The usual taxes will include those on income, capital gains, companies and sometimes estates.

2) Definitions

This defines the 'Contracting States', 'persons', 'nationals' and the 'competent authority' (usually the
fiscal authority) of each country who determine such questions as the residence status of persons.

3) Residence

This is crucial to most treaties and very precise guidelines will be stated to determine a person's
residence. Usually it will also provide a 'tie-break' provision to cover borderline cases.

4) Permanent Establishment

Profits of a trade will only be taxed in the country of residence except where they arise from a
permanent establishment in the other contracting state. This will include a branch, factory, office
and can include an agency if that agency has the autonomous authority to negotiate and conclude
contracts on behalf of the principal. There are some issues with the relative responsibilities of
different teams operating in different countries all effectively the same company. It has been alleged
that artificial restrictions have been placed on the activities of employees in certain countries in
order to protect the company’s corporate tax status or indeed to justify certain transfer pricing
adjustments where the plan is to have the “routine work” in a high tax country but the “added
value” element in a low tax country.

5) 'Scope' Clauses

Certain types of income and gains for example, may be taxed in the country of residence rather than
the Contracting State in which they were realised, or not be taxable at all in one of the countries.

6) Dividends

The taxation of dividends and rates of withholding are usually dealt with in detail.

7) Interest and Royalties

Interest and royalties arising in one country and taxable in the country of residence, will only be
taxable in the latter subject to a power to levy withholding tax at a specified rate in the former
country.

8) Capital Gains

Gains arising from assets situated in the other state will (depending on the nature of the property)
usually be taxable in that other state.
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9) Capital

Capital in the form of both moveable and immovable property may be taxed in either state
according to its nature

10) Independent Personal Services

Income of a resident of one state, arising from personal services performed in the other state shall
be taxable in the former unless the individual has a fixed base in the latter in which case the taxable
income will be restricted to that attributable to the fixed base. Entertainers and athletes are usually
excepted from this clause.

Criteria for Dependence

Nature of Relationship Between Agent and Principal

Agent has NO or Agent is subject to detailed instructions
entrepreneurial risk or to comprehensive control

L
[ 3
Agent is DEPENDANT !i M

11) Dependent Personal Services

Remuneration of a resident of one state from an employment carried out in the other state may be
taxed in the other state. However, if:

e theindividual is present in the other state for less than 183 days in the fiscal year;

e and the remuneration is neither paid by, or on behalf of an employer who is a resident of

the other state; and

e the remuneration is not borne by a permanent establishment or fixed base of the

employer in the other state,
It will be taxed in the country of residence.

The dependent personal services rules which normally appear as Article 15 in the treaty are
of particular interest to those involved in the field of expatriate taxation. The reason for the
clause’s existence is to promote international business and to allow the free movement of
people without tax compliance becoming an inhibiting factor for the short-term business

visitor.

In the past revenue authorities were prepared to give exemptions in this area based on a simple
one-page application. The author has seen in the past standard letters being issued to in excess of 30
employees with this exemption based on an application by a firm of chartered accountants. These
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days are long gone and the tests are imposed more rigorously as revenue authorities seek to stop
tax leakage.

Taking the conditions in turn, newer double tax treaties have substituted the term fiscal year for a
12-month period. In the past under the old treaty, one could spend slightly under hundred and 83
days in one tax year and less than 183 days in a second tax year without falling foul of the day count.
This meant that someone could arrive in the UK in the middle of October and leave by the end of
September the following year and qualify for tax relief in both tax years. This opportunity has now
been removed in most new treaties where the day count is for a 12-month period.

The second clause which looks at who pays for the duties carried out has been extended by some
authorities to look at the nature of the duties themselves. For example, a UK company seconded
someone from its German sister group to perform duties in the UK which were those which had
been carried out by a person in the UK company for the benefit of the UK company, the likelihood is
that the relief would be denied. This could happen for example if someone is drafted from abroad to
temporarily replace another person who is on maternity or other long-term leave. One would
contrast that situation with an individual who is sent by head office to perform a reporting or audit
function which would be to the benefit of head office. There it is clear that the duties are not being
carried out for the direct benefit of the UK Company.

The UK also has the concept of economic employer whereby individuals who stay in the UK for more
than 60 days would be assumed to have obtained a new economic employer in the UK and therefore
relief would be denied. The onus is on the company to prove that the place a temporary assignment
has not become the individual’s new economic employer.

The third clause looks at the re-charging arrangements employed by the company. So, if the
individual’s costs are directly recharged to the entity where he/she has been sent, the relief will
again be denied. Most companies set up some form of non-specific re-charging arrangement to
cover intra-company services. So, for example if the head office regularly sends individuals from its
head office to its subsidiaries to perform audit or other reporting functions, it would agree a
standard charge for the services that would not be a specific reimbursement of an individual’s salary
and costs.

Clearly with greater scrutiny being imposed on transfer pricing issues including the recharging of
staff, an opaque recharging structure could cause difficulties.

12) Double Taxation

These provisions seek to avoid a source being taxable in both contracting states and in most cases
allow for full credit for the tax of one state to be given against the liability arising in the other.

13) Non-discrimination

Nationals of one state are protected from being taxed in a more onerous way in the other state than
nationals of that other state.

14) Exchange of Information

Provided it is allowed under the usual administrative laws of both contracting states, they may
exchange such information as is required for the better operation of the treaty.
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Compliance—telling the authorities in good time

The challenges of compliance have become more extensive, with potentially greater penalties for
non-compliance.

From the UK perspective, when an individual leaves the UK or wishes to claim to be non-resident,
they need to complete form P 85, which is now online. This should indicate the date on which an
individual will become non-resident in the UK and also the anticipated income which will remain
subject to tax. It will also enable HMRC to issue a revised tax code if the individual continues to be
paid in the UK. This is critical, particularly with the adoption of real-time information (RTI), which
requires the submission of information each time that an individual is paid by the employer.

If the individual is required to file the self-assessment return, this would need to be filed for the tax
year in which the departure took place. The individual will also need to file tax returns if they either
have income which need to be declared UK tax purposes. All they had been sent a notification that
they are required to file a return. It should be noted that HMRC will levy penalties for non-
compliance even if no tax is due.

If an individual is seeking to maintain their liability to Social Security under their home country
regime, they will need to complete an application for a certificate of coverage. If this is granted the
individual

He can remain in the home country scheme, but may need to apply for the exemption from the host

country.

Foreign tax compliance

Most foreign jurisdictions will also have tax entry and exit forms. They will also require the filing of
annual tax forms. Most countries have now adopted calendar year filing.

If there is a requirement or a need to claim foreign tax credits, it is important to ensure that they are
claimed against the correct baskets of income. They may also be required to file asset returns, such
as holdings of foreign bank accounts.

Property

What is the Non-resident Landlords Scheme?

The Non-resident Landlords (NRL) Scheme is a scheme for taxing the UK rental income of persons
whose ‘usual place of abode’ is outside the UK. For convenience, these guidance notes refer to such
persons as ‘non-resident landlords’.

The Scheme applies to UK rental income paid to non-resident landlords from 6 April 1996. Different
arrangements apply to UK rental income paid before 6 April 1996.

Letting agents of a non-resident landlord must:
deduct tax from the landlord’s UK rental income; and
pay the tax to HMRC’s Accounts Office, Shipley.

Where there is no letting agent, tenants who pay rent of more than £100 a week to a non-resident
landlord must:

deduct tax from the landlord’s UK rental income; and
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pay the tax to HMRC’s Accounts Office, Shipley.

Tenants who pay rent of £100 a week or less do not have to operate the scheme unless they are told
to do so by HMRC.

Letting agents must operate the scheme regardless of the amount of the rent they collect - even if it
is £100 a week or less.

For the purposes of the NRL Scheme, the year runs from 1 April to the following 31 March. Letting
agents and tenants who have to operate the Scheme must account for tax each quarter - that is, for
the three-month periods ending on 30 June, 30 September, 31 December and 31 March .

Letting agents and tenants do not have to deduct tax from the rental income of a non-resident
landlord if HMRC has told them in writing that the landlord is approved to receive the rental income
with no tax deducted (see Chapter 11 below).

Non-resident landlords can apply to HMRC for approval to receive rental income with no tax
deducted where:

their UK tax affairs are up to date; or
they have never had any UK tax obligations; or

they do not expect to be liable to UK tax for the year in which the application is made.

NRCGT extended to all UK property

For disposals on and after 6.4.19 the NRCGT rules apply to all non-UK resident persons (corporates
and individuals) who dispose of all UK land or interests in entities holding UK land. The NRCGT
charge now applies to gains arising from the disposal of UK land (direct disposals) and disposals of
interests in entities which derive at least 75% of their value from UK land (indirect disposals). The
charge thus applies to both residential and commercial real estate, buildings and structures, land,
and land under the sea or otherwise covered by water.

Indirect disposals of land are caught where the investor has a substantial indirect interest (at least
25%) in a property rich entity at the date of disposal and has held that investment at any time in the
two years prior to the disposal. The indirect interest may be traced through a series of entities and
modified connected persons rules apply to aggregate holdings. A property rich entity is one that
derives more than 75% of its gross asset value from UK land. However, if the entity uses the UK land
for trading purposes that land is left out of account.

The NRCGT will also generally be payable with 30 days of the conveyance but any corporation tax
due is payable on the normal corporation tax payment date. However, in order to make the payment
the taxpayer needs a 14- or 15-character reference number from HMRC which is only issued once
the NRCGT return is submitted. Thus, in practice the reporting deadline for disposals made on or
after 6.4.19 is shorter than 30 days.

Tax if you live abroad and sell your UK home
You may have to pay tax when you sell (or ‘dispose of’) your UK home if you’re not UK resident for

tax purposes.
Even if you have no tax to pay, you must tell HMIRC you’ve sold the property within 30 days of

transferring ownership (conveyancing).

The rules are different if you’re UK resident and sell your home.
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As a non-resident you only pay tax on any gain made since 5 April 2015. You may get some tax relief.
When you get tax relief

In most cases you don’t pay any tax for any tax years in which you, your spouse or civil partner spent
at least 90 days in your UK home.

To qualify, you must nominate the home as your only or main home when you tell HM Revenue and
Customs (HMRC) you’ve sold it.

When you don’t get full relief

You may still owe some tax if you qualify for tax relief for a tax year, but in that year one or more of
the following applies:

e you let part of your home out - this doesn’t include having a lodger
e you used part of it for business only

e the grounds of your home, including all buildings, were greater than 5,000 square metres (just
over an acre) in total

You get full tax relief for the last 9 months you own your home if you qualify for tax relief for any
period. This is called ‘the final period’.

If you’re disabled or in long-term residential care the final period is 36 months.

There are some exceptions when you don’t get full tax relief for the final period.

When you don’t get tax relief for the final period

You don’t get any relief for the final period for any part of your home that you never lived in because
you let it out or used it for business.

You only get some tax relief for the final period if the grounds, including all the buildings, were
greater than 5,000 square metres (just over an acre) in total

HMRC Activity

No Safe Havens 2019

No Safe Havens 2019 outlines how HMRC will ensure offshore tax compliance, helping achieve our
overarching objectives?:
e to maximise revenues and bear down on avoidance and evasion

e transform tax and payments for customers

e design and deliver a professional, efficient and engaged organisation
We will do this by focusing on 3 areas:

e leading internationally
e assisting compliance

e responding appropriately
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The UK has seen huge changes and improvements to offshore tax compliance in recent years. Since
2010, the government has introduced over 100 new measures to tackle tax non-compliance.

These measures have secured and protected over £200 billion, ensuring that the UK tax gap is at a
near record low? and helped transform HMRC’s approach to offshore tax. This has seen new
offences and increased sanctions for those who seek to evade tax, as well as those who help them.

International developments, championed by the UK, have also seen dramatic changes in tax
transparency. In the past, jurisdictions with strict banking secrecy rules would not supply
information to HMRC.

Now, over 100 jurisdictions have committed to automatically exchange financial account
information under the new international standard, the Common Reporting Standard (CRS).

In 2018, HMRC received information about the offshore financial interests of around 3 million UK
resident individuals, or entities they control. We have begun using this data to detect possible non-
compliance.

In addition, the UK has played a leading role in international initiatives to tackle multinational tax
avoidance.

To ensure the largest corporates with overseas arrangements pay the right tax, the UK was at the
forefront of multilateral action through the G20 and the Organisation for Economic Co-operation
and Development (OECD) to reform international standards through the Base Erosion and Profit
Shifting (BEPS) project.

The UK has also introduced the Diverted Profits Tax (DPT) to ensure multinational companies pay UK
tax in line with their UK activities. In addition, organisations that fail to prevent their representatives
from facilitating tax evasion can now be prosecuted.

No Safe Havens 2019 builds on HMRC’s achievements so far in addressing offshore tax non-
compliance and expands the scope and ambition of the previous strategy.

Previously, No Safe Havens concentrated on offshore tax evasion. However, we recognise that the
minority of customers who pay less offshore tax than they should, do so for a variety of reasons.

Some make mistakes, or attempt to avoid tax by exploiting the rules to gain an advantage
Parliament never intended. Others seek to evade tax, and in doing so commit a crime.

This strategy sets out how we will tackle the whole problem of offshore tax non-compliance across
that spectrum of behaviours, and all our customer groups.

This includes working with agents and intermediaries to help their clients avoid errors and make it
simple for them to identify and correct errors. The unprecedented amount of data that HMRC is
receiving from a range of sources is at the heart of our approach.

To tackle the range of reasons why our customers pay less tax than they should, we will focus our
efforts on 3 key aims:
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e leading internationally — championing international tax transparency. This includes improving
international collaboration between tax authorities to ensure the correct UK tax is paid

e assisting compliance — helping customers get offshore tax right first time. This includes increasing
customers’ awareness and understanding of their responsibilities. This also includes using new
data and insights to design systems and processes to help meet everyone’s needs as we try to
make tax as easy as possible

e responding appropriately — taking a proportionate approach to risk and behaviour. This includes
helping those who make mistakes; robustly challenging those who avoid or evade tax; and
applying sanctions to those who help them

Offshore income: HMRC guidance
HMRC have published guidance detailing ten things about offshore income to be aware of. They are:

1. What offshore income is;

2. Important for UK taxpayers to declare offshore income;

3. If you're unsure ask for help;

4. Previous advice may be outdated;

5. Where you normally pay tax;

6. Ways to tell HMRC about any untaxed worldwide income;

7. Tougher penalties for offshore evasion and non-compliance;

8. New international agreement makes it harder to evade tax on offshore income;
9. HMRC cracking down on those who help others to evade tax offshore; and

10. There's nothing wrong with having investments overseas.

Definition of employment
The issue-- Whether a diver's income was employment or self-employment and hence how it should
be taxed under the South Africa/UK double tax agreement.

The facts-- The taxpayer, F, was resident in South Africa. He worked as a qualified diver in the UK
continental shelf waters of the North Sea. HMRC said that his earnings constituted income from
employment within the South Africa/UK double tax treaty and were therefore chargeable to UK
income tax. The taxpayer said that the income was business profits and so exempt from UK income
tax because he had no permanent establishment in the UK. Under s15 ITTOIA 2005 the performance
of duties of employment consisting in seabed diving activities is treated as the carrying on of a trade.
His alternative case was that even if he were an employee the effect of s15 was to bring his income
under self-employment even if that income was otherwise from employment. The Upper Tribunal
said the term defining the scope of the relevant section of the double tax treaty was 'employment'
rather than 'salaries, wages...". This was for two reasons. First, the taxing right was allocated
according to where the employee was resident and where the employment took place. The fruits of
that employment played no role in restricting its scope. Second, the catch-all of 'other similar
remuneration' was intended to ensure that all fruits derived from employment were caught. The
taxpayer appealed to the Court of Appeal who found that the relevant duties of F's actual
employment should be treated, for income tax purposes, as the carrying on of a trade in the UK.
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The taxpayer appealed. The decision (SC) The Supreme Court ruled by a unanimous judgement that
the deeming provision in s15 ITTOIA 2005 which treats the performance of duties of employment as
a diver as trading in the UK for income tax purposes does not extend to the question of which article
of the South Africa/UK double tax treaty applies to those activities. The result is that they are taxable
in the UK in accordance with article 14 (income from employment) and not article 7 (business
profits). The decision of the Court of Appeal was therefore overturned. The court observed that s15
uses the terms 'employment’, 'employment income' and 'trade’ in the same sense as elsewhere in
the income tax provisions without altering the meaning, but rather requiring the income to be taxed,
contrary to the fact that it is in fact employment income, as if it were profits of a trade. Therefore, to
allow the deeming provision to alter the definitions of terms under the double tax agreement would
be contrary to the purpose of the provision and would produce an anomalous result.

(Fowler v HMRC SC 20.5.20)

Conclusion

It is fair to conclude that the rules regarding overseas taxation and the interaction with the UK have
become more complicated over time. There is a need for individuals to realise that with the greater
coordination between tax authorities, the ability to avoid all tax on a particular type of income has
diminished.

Individual should also be aware that leaving the UK does not automatically extinguish all future UK
tax liabilities. The UK retains a number of significant taxing rights over bonuses, share options and
termination payments as well as UK source income. It is therefore important to be able to claim the
appropriate tax credits to ensure that one minimises the incidence of double taxation.

Employers should also be aware of the differences in the operation of the national insurance system
from taxation. This creates both opportunities and pitfalls.

There are still opportunities for good tax planning, which mitigate tax costs for those who are
internationally mobile. One should however be aware that the compliance requirements have
increased and show no sign of diminishing in the near future.
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Appendix

Comparable regimes elsewhere

Country Name of regime Eligibility Tax benefits Time limit Fees
father domiciled outside UK at time of exemption for unremitted foreign income and YO-7- £nil
UK Non-dom pre-2025 i | s emp ; an 15 years ¥7-12: £30k
birth (or mother if unmarried) gains and IHT exemption for foreign assets
¥12-15: £60k
exemption for foreign income and gains and IHT
. exemption for foreign assets
Conservative . . - . 4 years
UK . not resident for 10 years special transition rules for existing non-doms, none
residency proposal ) ) . : h (10 yr for IHT)
including IHT exemption for settling foreign
assets into trust before April 2025
UK Labf)ur not resident for 10 years exemption for on foreign income and gains and 4 years none
residency proposal IHT exemption for foreign assets (10 yr for IHT)
exemption for supplementary employment
France Article 155B not resident for 5 years income 8 years none
or exemption for 30% of employment income
Resident Non-Domiciled | not resident for 9 of the last 10 years exemption for foreign income and gains and
Ital
ly or "svuota-Londra" investor visa for non-EU citizens IHT/gift tax exemption for foreign assets 15 years €100k pa
Non-Habitual Resident exemption for foreign income and gains (except
(NHR) . pension income subject to beneficial 10% rate)
Portugal
ortuga (arrivals before 1 January not resident for 5 years special 20% rate for Portuguese income from 10 years nene
2024) "high value activity"
not resident for 5 years exemption for foreign income and gains
Spain "Beckham Law" EU national with employment contract special 24% rate for first €600k of Spanish 5 years none
Digital Nomad Visa for non-EU citizens | income
L lump sum tax payment assessed based on
e not a Swiss citizen . o . .
. Forfait fiscal ) . . worldwide living expenses instead of worldwide .
Switzerland or Swiss citizen not resident for 10 years | . . unlimited none
Lump-sum tax e : income and gains
no employment within Switzerland .
details vary by canton
No income tax, capital o special criteria other than right to no income tax, capital gains tax, or IHT
UAE gains tax, or IHT (these residpe/work 9 (but recently introduced VAT and corporation unlimited none
taxes do not exist) tax)
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